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optimal, and test protocols and instructions 
are meticulously followed, an invalid and 
likely biased outcome will result. 

It is not difficult to get a brain damaged 
patient to do poorly on a psychological 
examination, for the quality of the per-
formance can be exceedingly vulner-
able to external influences or changes 
in internal states. All an examiner need 
do is make these patients tired or anx-
ious, or subject them to any one of a 
number of distractions most people 
ordinarily do not even notice, and their 
test scores will plummet. 

(Lezak et al., Neuropsychological Assess-
ment, 5th Ed., 2012, p. 153.) An audio re-
cord of the entire examination safeguards 
the validity of the results. 

To obtain valid and credible test results, 
test protocols must be scrupulously fol-
lowed by the examiner. 

Standard conditions are prescribed by 
the test-maker to ensure that each ad-
ministration of the test is as much like 
every other administration as possible 
so that scores obtained on the different 
test administrations can be compared. 

To this end, many test-makers give 
detailed direction on the presentation 
of their test, including specific instruc-
tions on word usage, handling the 
material, etc. Highly standardized test 
administration is necessary when using 
norms of tests that have a fine-graded 
and statistically well standardized 
scoring system, such as the Wechsler 
Intelligence Scale tests. By exposing 
each patient to nearly identical situ-
ations, the standardization of testing 
procedures also enable the examiner to 
discover the individual characteristics 
of each patient’s responses. 

(Ibid.)
The demand to record the entire exami-

nation is often met with a counteroffer to 
allow recordation of the interview but not 
the test administration due to test content 
security concerns. Again, in the context of 
a civil lawsuit, the defense neuropsycholo-
gist is not above the law which clearly 
authorizes recordation of the entire exam. 

“Nothing in the applicable statute sug-
gests that the right of the examiner or 
examinee is limited to recording only 

selected parts of the examination.” (Golf-
land Entertainment Centers, Inc. v. Supe-
rior Court (2003) 108 Cal.App.4th 739, 
750 [133 Cal.Rptr.2d 828, 836].)

Partial recording “would defeat the 
main purposes of the audiotaping, which 
are to ensure that the examiner does not 
overstep the bounds set by the court for 
the mental examination, that the context of 
the responses can be judged for purposes 
of trial, that the examinee’s interests are 
protected (especially since the examinee’s 
counsel ordinarily will not be present), 
and that any evidence of abuse can be 
presented to the court. [Citation omitted]” 
(Ibid.) Test publishers’ security concerns 
are easily dealt with by a protective order 
not to disclose test questions.

Seeing Is Believing: Get the Test 
Data and Materials

With respect to the exchange of tests, 
instructions, protocols, answers, notes, 
observations, scoring materials, and test 
validity documentation, publishers’ poli-
cies, the right to effectively prepare for 
trial, and to meaningfully cross-exam the 
forensic neuropsychologist, California 
legislation provides the necessary author-
ity to obtain this documentation.

A test’s documentation typically speci-
fies the nature of the test; the use(s) for 
which it was developed; the processes 
involved in the test’s development; 
technical information related to scor-
ing, interpretation, and evidence of 
validity, fairness, and reliability/preci-
sion; scaling, norming, and standard-
setting information if appropriate to 
the instrument; and guidelines for test 
administration, reporting, and inter-
pretation. … The information may 
be reported in documents such as test 
manuals, technical manuals, user’s 
guides, research reports, specimen sets, 
examination kits, directions for test 
administrators and scorers, or preview 
materials for test takers. 

(Standards for educational and psycho-
logical testing / American Educational 
Research Association, American Psycho-
logical Association, National Council on 
Measurement in Education (2014), p. 123.)

Neuropsychologists resist disclosure of 
their raw data and test materials based on 
professional guidelines and test publisher 
contract and copy right provisions. The 
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prohibitions are not absolute. In civil liti-
gation, test data and test material security 
can be secured by a protective order re-
stricting the use of the materials to the spe-
cific case and otherwise prohibiting public 
disclosure. Professional ethical rules as 
well as the positions of the test publishers 
acknowledge production pursuant to a 
protective order is appropriate. (Id. at p. 
117; American Psychological Association, 
Ethical principles of psychologists and 
code of conduct (2017), sections 9.04 and 
9.11; Carpenter v. Superior Court, supra, 
141 Cal.App.4th 249, 274.)

Direct access to the test data and materi-
als provides you with a critical opportunity 
to confront the defense neuropsychologist 
and more effectively attack the expert’s 
opinions in ways that may not be appre-
ciated by an assisting neuropsychologist 
consultant. Thus, Evidence Code section 
721 specifically provides counsel can 
fully cross-examine the expert forensic 
neuropsychologist on the factual basis of 
the opinions provided.

[A] witness testifying as an expert may
be cross-examined to the same extent
as any other witness and, in addition,
may be fully cross-examined as to (1)
his or her qualifications, (2) the subject
to which his or her expert testimony
relates, and (3) the matter upon which
his or her opinion is based and the
reasons for his or her opinion.

(Ibid.)

The right to cross-examine an 
expert witness is fundamental to a 
fair trial and the search for truth

Cross-examination-described by Wig-
more as “‘the greatest legal engine 
ever invented for the discovery of 
truth’” [citations] has two purposes. 
Its chief purpose is “to test the cred-
ibility, knowledge and recollection 
of the witness. [citations] [‘to sift, 
explain, or modify what has been said 
on the examination in chief, and to 
discredit the witness’]; [citation] [¶] 
The other purpose is to elicit addi-
tional evidence.” [citations] Because 
it relates to the fundamental fairness 
of the proceedings, cross-examination 
is said to represent an “absolute right,” 
not merely a privilege [citations] and 
denial or undue restriction thereof may 
be reversible error. [citation] 

(Fost v. Superior Court (2000) 80 Cal.
App.4th 724, 733-34 [95 Cal.Rptr.2d 620, 
626].)

Undoubtedly the forensic neuropsy-
chologist’s opinions will be based on 
the tests. Direct access to the test materi-
als allows fuller examination to assess 
whether the opinions are based on novel 
and unreliable tests, substandard testing 
conditions, deviations from test protocols 
and instructions, unfair test sequencing, 
confusing word usage, mistiming, etc., all 
of which is relevant to test result validity 
and examiner bias. Thus where “the facts 
underlying the expert’s opinion are proved 
to be false or nonexistent, not only is the 
expert’s opinion destroyed but the falsity 
permeates his entire testimony; it tends 
to prove his untruthfulness as a witness.” 
(Kennemur v. State of California (1982) 
133 Cal.App.3d 907, 923-24 [184 Cal.
Rptr. 393, 402-03].) Without direct ac-
cess to test data and materials, the ability 
to effectively cross-examine the defense 
forensic neuropsychologist is unfairly 
impaired and the truth loses out.

Code Civil Procedure section 2032.610 
provides another safeguard and additional 
support for disclosure of the test docu-
mentation in that it allows the plaintiff to 
request that defense neuropsychologist 
“deliver … a detailed written report setting 
out the history, examinations, findings, 
including the results of all tests made, 
diagnoses, prognoses, and conclusions of 
the examiner.” 

Although no California state court has 
directly addressed this issue, federal courts 
interpreting similar language have ordered 
test data and materials produced. “The 
plaintiff has also requested copies of the 
raw data of the test and related documents. 
Under Rule 35(b)(1), Dr. Cancro is required 
to submit to the plaintiff a ‘detailed writ-
ten report of the examiner setting out the 
examiner’s findings, including results of 
all tests made, diagnoses and conclusions.’ 
Furthermore, pursuant to Rule 26(a)(2)(B), 
ASOMA is required to disclose the raw data 
from the MMPI–II if it intends to call either 
Dr. Cancro or Dr. Maxfield as a witness at 
trial, since the data forms part of the basis 
for their expert testimony.” (Hirschheimer 
v. Associated Metals & Minerals Corp.
(S.D.N.Y., Dec. 12, 1995, No. 94 CIV.
6155(JKF)) 1995 WL 736901, at *5.)

More recent decisions have reached the 
similar results. (See generally, Sapone v. 

Grand Targhee Inc. (D. Wyo., Aug. 9, 2000, 
No. 00-CV-020-J) 2000 WL 35615926, at 
*2 [disclosure of raw data and test materi-
als]; Drago v. Tishman Const. Corp. of New 
York (N.Y. Sup. Ct. 2004) 4 Misc.3d 354,
358 [777 N.Y.S.2d 889, 892-93] [same];
Tibbs v. Adams (E.D. Cal., June 25, 2008,
No. CIV.S052334LKKKJMP) 2008 WL
2633233, at *2 [“Even if respondent
made no Daubert claim or if that claim
is bootless, he is nevertheless entitled to
the materials, including the raw test data,
upon which Dr. Geiger relied”); Page v.
Hertz Corp. (D.S.D., Nov. 15, 2011, No.
CIV. 09-5098) 2011 WL 5553489, at *8
[disclosure of raw data without restric-
tion]; Katon v. United States (D.S.D.,
June 21, 2018, No. 5:16-CV-05023-JLV)
2018 WL 3079718, at *3 [disclosure of
test items, instructions and administration
procedures, scoring procedures, and test
norms]; Ioane v. Noll (E.D. Cal., July 22,
2020, No. 107CV00620AWIEPG) 2020
WL 4208365, at *4 and cases cited therein
[order to produce test materials directly to
counsel pursuant to protective order]; and
Glennon v. Performance Food Group, Inc.
(S.D. Ga., July 23, 2021, No. 2:20-CV-38)
2021 WL 3130050, at *6 [disclosure of raw
data and test materials subject to protective 
order]. But see, Collins v. TIAA–CREF,
No. 3:06CV304–C, 2008 WL 3981462, at
*4 (W.D.N.C. Aug.22, 2008) [disclosure
to qualified psychologist]; Taylor v. Erna,
No. CIVA 08-10534, 2009 WL 2425839, at
*2 (D. Mass. Aug. 3, 2009) [tests disclosed
to expert with non-disclosure agreement]; 
and Detroit Edison Company v. National 
Labor Relations Board, (1979) 440 U.S. 
301, 320 [99 S.Ct. 1123, 1133, 59 L.Ed.2d 
333] [order requiring company to disclose
employee scores to Union was erroneous].)

Due to the risk of a large damage award 
to the brain injury survivor, insurers and 
corporate defendants take allegations of 
brain damage seriously, scale their defense 
budgets up accordingly and aggressively 
defend these cases. Often, they hire the 
same forensic neuropsychologists known 
to the plaintiffs’ bar for unprofessional 
biased evaluations and opinions. Strict 
insistence on available legal protections 
provided by state law to obtain a detailed 
stipulation and protective order is critically 
important to protecting the vulnerable 
brain injury survivor’s dignity, privacy and 
ability to obtain adequate compensation in 
civil litigation. g




